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STATEMENT OF ISSUES

Does Wisconsin’s antitrust act, Wis. Stat. § 133.03,
apply to out-of-state conduct that predominantly affects
interstate commerce?

Answered by the trial court: No.



STATEMENT OF THE CASE

Plaintiff-Appellant Gene Olstad brought this action
against Defendant-Respondent Microsoft Corporation,
purporting to represent a class, as amended, comprised of
Wisconsin consumers who acquired a license for MS-DOS,
Windows or a version of Word, Excel or Office that runs on
an Intel-compatible PC. (R. 68 at 1 8.) Olstad alleged that
Microsoft violated Wisconsin’s antitrust act, Wis. Stat.

§ 133.03, by illegally acquiring and maintaining, through a
nationwide course of anticompetitive conduct, monopolies
that permitted it to overcharge consumers of its operating
systems and certain applications software. (R. 68 at §] 150-
162.) Olstad also alleged that Microsoft violated Wisconsin’s
prohibition against fraudulent advertising, Wis. Stat. §
100.18(1), by deceiving consumers into believing that the
prices for its products were established by competitive market

forces.
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Microsoft moved for summary judgment in 2002,
asking the trial court to dismiss Olstad’s complaint in its
entirety. (R. 71; R. 72 atp. 10.) As to the fraudulent
advertising claim, Microsoft argued that Olstad’s complaint
did not identify any deceptive statement in any advertisement,
and that Olstad had admitted at deposition that he had not
been deceived by anything in any advertisement. The trial
court agreed with Microsoft and dismissed the claim. (R. 88
atp. 17.) Olstad did not appeal that dismissal.

With respect to Olstad’s antitrust claim, Microsoft
based its motion on long-established Wisconsin authority
holding that Wis. Stat. § 133.03 does not apply to out-of-state
conduct that predominantly affects interstate commerce. As
Olstad’s complaint acknowledges, Microsoft is neither
organized nor incorporated under Wisconsin law nor does it

have its principal place of business in Wisconsin. (R. 68 at

9 5.) Moreover, Olstad does not allege that Microsoft

QBMKE\5575090.1 -3-



unlawfully acquired or maintained monopoly power by
engaging in unlawful conduct in Wisconsin. To the contrary,
all of the conduct Olstad alleges to be anticompetitive -- such
as Microsoft’s alleged “domination and control” of the OEM
channel (R. 68 at Y 64), its “predatory acts” directed at Digital
Research’s DR-DOS (R. 68 at § 81), its “predatory campaign”
to drive IBM’s OS/2 from the operating systems market
(R. 68 at 1 97), and its “abuse [ ] and leverage [ J” of the
Windows platform “to acquire and/or maintain monopoly
power in certain applications software markets” (R. 68 at
1 130) -~ occurred outside Wisconsin. Finally, the challenged
conduct allegedly affected commerce that extends far beyond
Wisconsin. Indeed, as Olstad acknowledges, Microsoft
distributes its software on a worldwide basis. (R. 68 at Y 5.)
Agreeing with Microsoft, the trial court ruled that

Wisconsin’s antitrust act does not apply to the conduct

QBMEKE\S575090.1 -4~



alleged here and that Olstad’s antitrust claim should therefore
be dismissed. (R. 88 at p. 18.)

Microsoft also argued that Olstad’s claims should be
dismissed because he had suffered no injury as a consequence
of the alleged overcharge. (R. 77 at p. 3.) Indeed, Olstad
twice testified at his deposition, “I don’t think I was
overcharged.” (R. 77: Tab A at p. 38.)

Here too the trial court agreed with Microsoft:

More importantly, as far as I'm concerned, 1
just don’t think Mr. Olstad is a proper plamtiff
to put forth these claims. 1read his deposition
transcript. I read it about four times, because |
frankly had trouble understanding why he was
the plaintiff in this case. What his, what harm
he was claiming to have suffered and I don’t see
it. . .. Do I think there is a plaintiff out there in
Wisconsin? Well, under my view of the world
with respect to Pulp Wood, I don’t think there
is. But certainly not Mr. Olstad.

(R. 88 at pp. 17-18.)
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Olstad now appeals the dismissal of his antitrust

.1
claim.

ARGUMENT

L Introduction

From the Pulp Wood case in 1914 through the Conley
Publishing case in 2003, this Court has stated repeatedly that
Wisconsin’s antitrust law applies only to intrastate commerce.
That is indeed the correct interpretation of the Legislature’s
intention when it enacted that statute in 1893, In addition,
once rendered, this Court’s interpretation became the law and
was subject to change only by the Legislature itself. The

Legislature, however, has chosen over the last 90 years to

' Whether Wisconsin’s antitrust statute reaches interstate commerce is also at
issue in Capp v. Microsoft Corp., No. 03-1600. The plaintiffs in Capp allege
materially identical facts to those here, and just as in Olsfad, Microsoft moved to
dismiss Capp on the grounds that Wisconsin’s antitrust statute does not reach
out-of-state conduct that predominantly affects interstate commerce. The Dane
County trial court denied Microsoft’s motion. District IV of the Court of
Appeals granted Microsoft’s petition for leave to appeal, but then stayed briefing
pending the resolution of Olstad. Likewise, the jurisdictional scope of our
antitrust statute is also at issue in Szukalski v. Crompton Corp., No. 03-3132 and
Meyers v. Bayer AG, No. 03-2840, which are also stayed before the Court of
Appeals pending the resclution of Olstad.

QBMKE\5575090.1 -6-



leave undisturbed this Court’s pronouncement in 1914 in the

Pulp Wood case, and there is good reason not to alter it.
Olstad’s lawsuit was properly dismissed.

IL. Wisconsin Appellate Courts -- Including This
Court in 2003 - Have Repeatedly Stated That

Wisconsin’s Antitrust Act Is Limited To Intrastate
Transactions.

It Has long been the law in Wisconsin that our state’s
antitrust statutes apply only to alleged unlawful acts that
occur in Wisconsin. Only last summer, this Court noted that
“I[t]he dearth of state antitrust precedent is not surprising
because the scope of Chapter 133 is limited to intrastate
transactions.” Conley Publishing Group, Ltd. v. Journal
Communications, Inc., 2003 WI 119, § 16, 665 N.W. 2d 879,
885 (2003).

This has been Wisconsin law since 1914, when this
Court ruled in Pulp Wood Co. v. Green Bay Paper & Fiber

Co., 157 Wis. 604, 147 N.W. 1058 (1914), that our antitrust

QBMKE\5575090.1 -7-



act “applies to attempts to monopolize trade and commerce
within the state . . .. Id. at 625 (emphasis added). Indeed,
Conley Publishing is only the latest in a long line of authority
from this Court and the Court of Appeals that has consistently
confirmed Pulp Wood’s holding:

We have repeatedly stated that sec. 133.01,

Stats., was intended as a reenactment of the first

two sections of the federal Sherman Antitrust

Act of 1890, 15 U.S.C. secs. 1 and 2, with
application to intrastate as distinguished from

interstate transactions . . .. Grams v. Boss, 97
Wis. 2d 332, 346, 294 N.W. 2d 473, 480 (1980)
(emphasis added).

The parts of [Section 133.01(1)] making a
conspiracy in restraint of trade a crime and
illegal . . . applies to intrastate instead of
interstate transactions . . .. John Mohr & Sons,
Inc. v. Jahnke, 55 Wis. 2d 402, 410, 198 N.W.
2d 363, 367 (1972) (emphasis added).

Sec. 133.01, Stats., has been held by this court
to be a reenactment of the first two sections of
the federal Sherman Anti-trust Act, with
application to intrastate as distinguished from
interstate transactions . . .. Reese v. Associated
Hospital Service, Inc., 45 Wis. 2d 526, 532, 173
N.W.2d 661, 664 (1970) (emphasis added).

QBMKE\575090.1 -8-



In the first Pulp Wood case it is pointed out that
section 133.01 is a mere reenactment of the first
two sections of the Sherman Anti-Trust Act,
with application to intrastate as distinguished
Jfrom interstate transactions . . .. State v. Lewis
& Leidersdorf Co., 201 Wis. 543, 230 N.W.
692, 694 (1930) (emphasis added).

[Slec. 133.03(1) and (2), Stats., . . . were
“intended as a reenactment of the first two
sections of the federal Sherman Antitrust Act of
1890, 15 U.S.C. secs. 1 and 2, with application
to intrastate as distinguished from interstate
transactions . ...” American Medical
Transport, Inc. v. Curtis-Universal, Inc., 148
Wis. 2d 294, 299, 435 N.W. 2d 286, 288-89
(Ct. App. 1988) (emphasis added), rev'd on
other grounds, 154 Wis. 2d 135, 452 N.W. 2d
575 (1990).

The federal antitrust law, the Sherman Act,
applies to interstate commerce, while the state
law applies to intrastate commerce.
Independent Milk Producers Co-Op v. Stoffel,
102 Wis. 2d 1, 6-7, 298 N.W. 2d 102, 104 (Ct.
App. 1980) (emphasis added).

Throughout this litigation, Olstad has offered a number
of arguments why these eight appellate decisions -- rendered
from 1914 to 2003 -- can be ignored. All of those arguments

are without merit.
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1. The Supreme Court In Pulp Wood Plainly
Interpreted Wisconsin’s Antitrust Act Not To
Apply To Interstate Commerce.

Olstad has argued that Pulp Wood did “not bar[] the
application of the state’s antitrust statute [to interstate acts],
but merely [chose] to apply the federal statute even though
both applied.” Brief of Plaintiff-Appellant at 17. This
reading of Pulp Wood is incorrect. Pulp Wood arose out of a
series of contracts to supply a paper mill with raw materials.
157 Wis. at 615. When the supplier sued for payment under
the contracts, the paper mill argued that the contracts were
void under the federal and state antitrust statutes. /4. In
relevant part, this Court held:

The complaint shows that the wood supply

furnished to the plaintiff came from the states of

Wisconsin, Minnesota, and Michigan, and the

Dominion of Canada. The contract we think
involved interstate commerce, and if so the

> Because Olstad has chosen not to file separate brief in the Supreme
Court, all references to Brief of Plaintiff-Appellant are to Olstad’s brief
filed in the Court of Appeals.
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Jederal statute is applicable and the case will be
treated on that basis.

* * *

Section 1747¢, Stats. of Wisconsin, is a copy of
the federal statute, except that it applies to
attempts to monopolize trade and commerce
within the state . . . .

Id. at 615, 625 (emphasis added). After remand for further
proceedings, the action reached this Court again in Pulp
Wood Co. v. Green Bay Paper & Fiber Co., 168 Wis. 400,
170 N.W. 230 (1919), at which time the Court summarized its
previous holding:

[Tlhe principles of law then laid down . . . may

be briefly stated as follows . ... The contract in

question involved interstate commerce, and

hence the federal statute is the statute to be
applied to the case. . ..

168 Wis. at 404. Clearly the Court did not consider itself free
to apply either statute. Because the case involved interstate

commerce, the federal statute was “the statute to be applied.”

.
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IV.  This Court’s Holding In Pulp Wood Is Consistent
With The Legislature’s Intent When It Enacted
Wisconsin’s Antitrust Act.

Olstad has also argued that changes in how the
Commerce Clause of the United States Constitution has been
interpreted have somehow nullified Pulp Wood’s holding.
Brief of Plaintiff-Appellant at 24. This is also incorrect.

Olstad states that “[t]he Pulp Wood case is one of
those early state cases that were decided when the dichotomy
between intrastate and interstate was clear.” Brief of
Plaintiff-Appellant at 24. True -- but the fact that federal
constitutional law of the early twentieth century would not
permit a state to regulate interstate commerce only reinforces
that this Court meant what it said in Pulp Wood: federal
antitrust law governs interstate transactions, and Wisconsin
antitrust law reaches only intrastéte transactions.

Moreover, in holding as it did in Pulp Wood that

Wisconsin’s antitrust law applies to intrastate transactions,

QBMKE\5575090.1 -12-



this Court correctly identified the Legislature’s intent when it
enacted that law. As this Court has explained, “{t]he cardinal
rule in statutory interpretation is to discern the intent of the
legislature,” State v. Rosenburg, 208 Wis. 2d 191, 194, 560
N.W. 2d 266, 267 (1997), and a “statute must be interpreted
with knowledge of conditions existing at the time it was
enacted.” Shinners v. State ex rel. Laacke, 261 N.W. 880,
883, 219 Wis. 23 (1935). Wisconsin’s antitrust statute was
enacted in 1893, three years after the federal Sherman Act
was adopted. The conditions at that time -- in particular the
jurisdictional division of labor between the states and the
federal government -- were well described by Senator
Sherman himself:

[The Sherman Act] does not announce a new

principle of law, but applies old and well

recognized principles of the common law to the

complicated jurisdiction of our State and

Federal Government. Similar contracts in any

State of the Union are now, by common or
statute law, null and void. Each state can and

QBMKE\5575090.1 -13-



does prevent and control combinations within
the limit of the State. This we do not propose to
interfere with. The power of the State courts
has been repeatedly exercised to set such
combinations as I shall hereafter show, but
these courts are limited in their jurisdiction to
the State, and, in our complex system of
government, are admitted to be unable to deal
with the great evil that now threatens us.

* * *

The State courts have held in many cases that
they can not interfere in controlling the actions
of corporations of other States. Corporations
from other States do business within a state, the
courts may control their action within the limits
of the State, but when a trust is created by a
combination of many corporations from many
States, there are no courts with jurisdiction
broad enough to deal with them except the
courts of the United States.

21 Cong. Rec. 2456, 2460 (1890) (emphasis added). The
House Report on the Sherman Act further explained the
constitutional limits then applicable to state antitrust laws:
Congress has no authority to deal, generally,
with the subject within the States, and the States
have no authority to legislate in respect of

commerce between the several States or with
foreign nations.

QBMKE!\5575090.1 -14-



It follows, therefore, that the legislative
authority of Congress and that of the several
States must be exerted to secure the suppression
of restraints upon trade and monopolies.
Whatever legislation Congress may enact on
this subject, within the limits of its authority,
will prove of little value unless the States shall
supplement it by such auxiliary and proper
legislation as may be within their legislative
authority.

H.R. Rep. No. 1707, 51st Cong. 1st Sess., 1 (1890) (emphasis
added). Given the historical context in which it acted, the
Wisconsin Legislature’s intent when it adopted our state’s
antitrust law can only have been to regulate anticompetitive
acts occurring in this state. And that is the “principle of law”
this Court applied in Pulp Wood.

Antitrust statutes enacted in other states in the same
era as the Wisconsin act have similarly been interpreted to be
limited to intrastate commerce. For example, the Illinois
Supreme Court held that the state’s antitrust statute is violated

only
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by performing some one or more of the acts
therein prohibited within the state of Illinois,
and would not include, but would exclude, all
acts which would connect [the defendant] with
any trust, pool, combination, etc., formed
outside of the state, and which would violate the
anti-trust statute of the United States.

People ex rel. Akin v. Butler Street Foundry & Iron Co., 66
N.E. 349, 353 (Ill. 1903). Likewise, the Ohio Supreme Court
explained that the purpose of the state’s antitrust law is “to
prevent , . . resfraint of trade . . . and to provide for the
punishment of persons restraining “free competition in
commerce and all classes of business in the state’.”
Columbus Packing Co. v. State ex rel. Schlesinger, 140 N.E.
376, 378 (Ohio 1922) (emphasis added). The Kansas
Supreme Court similarly stated:

It is a conclusive presumption of the law that

this court knew that the legislature of this state

had no power to regulate interstate commerce,

and the presumption is equally strong and

conclusive that by the use of the word “trade”
the intercourse between citizens of different

QBMKE\5575090.1 -16-



States that constitutes interstate commerce was
not in contemplation.

State v. Phipps, 31 P. 1097 (Kan. 1893) (emphasis added).
These holdings have been reaffirmed over the years.
In Illinois, for example, both the intermediate appellate court
and the United States Court of Appeals held in the 1950s and
1960s that the Illinois antitrust law “is applicable only to
intrastate commerce.” Vendo Co. v. Stoner, 245 N.E. 2d 263,
281 (1ll. App. 1969) (quoting Kosuga v. Kelly, 257 F. 2d 48,
55 (7th Cir. 1958), aff"d, 358 U.S. 516 (1959)). An Ohio
court explained in the 1960s that “[b]y the Sherman Act. ..
restraint of trade in interstate commerce [was] made illegal,”
and Ohio’s antitrust law “did the same for intrastate
commerce in Ohio.” Bulova Watch Co., Inc. v. Ontario Store
of Columbus, Ohio, Inc., 176 N.E. 2d 527, 528 (Ohio Ct. of
Common Pleas 1961). This is still the law in Ohio, as the

leading treatise reports: “While a state may enact antitrust
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legislation affecting intrastate commerce, the Ohio laws
generally do not apply to interstate transactions.” 88 Ohio
Jur. 3d Trade Regulation §16 (2003).

Likewise, in two recent cases, the Alabama Supreme
Court reaffirmed its 1930 holding that Alabama’s antitrust
laws apply only to intrastate transactions and do not provide a
cause of action for damage incurred within Alabama resulting
from anticompetitive conduct that occurred outside the state.
In the first case, Abbott Laboratories v. Durrett, 746 So. 2d
316 (Ala. 1999), the complaint alleged a conspiracy among
out-of-state corporations to control the price of brand-name
prescription drugs that were shipped from out-of-state into
Alabama. The defendants were granted judgment on the
pleadings. The Alabama Supreme Court affirmed, finding
that there was

a strong presumption that the Alabama

Legislature was aware toward the end of the
19th century and at the beginning of the 20th
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century, when it first enacted these antitrust
statutes, that its ability to regulate antitrust
activity was limited in that it did not have the
power to directly regulate transactions
involving interstate commerce.

Id. at 338. The court also considered whether the
legislature’s original intent should be overridden in light of
changing views under federal law as to the limits of state
power. The court stated that such an expansion of the
original intent of the statute to broaden its scope was a
decision properly reserved to the legislature and was not a
matter within the court’s judicial mandate. According to the
court, a statute

does not expand like an accordion with changes

in federal law bearing on the Legislature’s

power, Instead, we are concerned only with

whether the Legislature, when it enacted the

[state antitrust statute], contemplated that it

would apply to . . . agreements [to control the

price of goods shipped through interstate
commerce].

Id. at 318. In holding that the original scope of the state

antitrust statute was limited to intrastate conduct and that it
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could therefore not be used to challenge conduct that occurred
outside the state, the court concluded:

This Court’s role is not to displace the
legislature by amending statutes to make them
express what we think the legislature should
have done. Nor is it this Court’s role to assume
the legislative prerogative to correct defective
legislation or amend statutes.

Id. at 339 (internal quotation marks omitted).

In the second case, Archer Daniels Midland Co. v.
Seven-Up Bottling Co., 746 So. 2d 966 (Ala. 1999), the
Alabama Supreme Court reiterated (1) that the changing
interpretation of the Commerce Clause does not warrant a
change in a judicial interpretation of a state antitrust statute
that predates the change in Commerce Clause interpretation;
and (2) that it is up to the legislature to make such a change:

[TThe field of operations of Alabama’s antitrust

statutes . . . is no greater today than it was when

the laws were first enacted. Thus, these statutes

regulate monopolistic activities that occur

“within this state” -- within the geographic
boundaries of this state -- even if such activities
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fall within the scope of the Commerce Clause of
the Constitution of the United States. We leave
to the Legislature the policy decision of whether
to expand the reach of Alabama’s antitrust
statutes to activities that cross state boundaries.

746 So. 2d at 989-90.%

And finally, last summer United States District Judge
Motz, in the federal multidistrict litigation involving
Microsoft, reasoned with regard to Mississippi’s antitrust
statute:

[T]he issue presented in this case is not whether
today the State of Mississippi could
constitutionally enact legislation that prohibits
interstate anticompetitive conduct affecting
intrastate commerce within Mississippi,
regardless of how and where the means of
effecting the illegal conduct are carried out.
The issue is whether the legislature intended to
do so when it enacted the [Mississippi Antitrust
Act].

* These two decisions by the Alabama Supreme Court make short work
of Olstad’s reliance on Igzr re Name Prescription Drugs Antitrust
Litigation, 123 F. 3d 599 (7th Cir. 1997). Brief of Plaintiff-Appellant at
15. In that case the Seventh Circuit had relied on the changing
interpretation of the Commerce Clause to construe Alabama’s antitrust
statute as reaching interstate commerce. As indicated, the Alabama
Supreme Court subsequently rejected the Seventh Circuit’s analysis.
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In re Microsoft Corp. Antitrust Litigation, MDL No. 1332,

2003 WL 22070561, at *2 (D. Md. Aug. 22, 2003) (emphasis

added). Judge Motz concluded that the Mississippi

Legislature had no such intent.

V. Once A Statute Has Been Construed By The Court
It Is Not Open To Subsequent Reconstruction; It Is

For The Legislature To Act If It Disagrees With
The Court’s Interpretation.

The Legislature’s intent when it adopted Wisconsin’s
antitrust law in 1893 was to fill a jurisdictional gap. As
Senator Sherman explained, the federal Sherman Act
regulated interstate conduct but would not reach into the
states to regulate intrastate conduct. The Wisconsin antitrust
act was adopted to do precisely that in our state. It was not
the Legislature’s intent to duplicate the coverage of the
Sherman Act in view of the fact that state regulation of

interstate commerce was then understood to be beyond the
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states’ powers. This Court’s holding in Pulp Wood 1s an
accurate interpretation of legislative intent.

Olstad has argued that Pulp Wood can be repudiated
on the grounds that (1) over the years federal commerce
clause jurisprudence has changed, and (2) public policy
demands such a repudiation. Even if these were persuasive
grounds for changing Wisconsin law -- and, as explained
elsewhere, they are not -- such a decision belongs to the
Legislature:

It has often been said that once a construction
has been given to a statute, the construction
becomes part of the statute; and it is within the
province of the legislature alone to change the
law . ... Where a law passed by the legislature
has been construed by the courts, legislative
acquiescence in or refusal to pass a measure that
would defeat the courts’ construction is not an
equivocal act. The legislature is presumed to
know that in absence of its changing the law,
the construction put upon it by the courts will
remain unchanged; for the principle of the
courts’ decision -- legislative intent -- is a
historical fact and, hence, unchanging. Thus,
when the legislature acquiesces or refuses to
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change the law, it has acknowledged that the
courts’ interpretation of legislative intent is
correct. This being so, however, the courts are
henceforth constrained not to alter their
construction; having correctly determined

legislative intent, they have fulfilied their
function.

Zimmerman v. Wisconsin Electric Power Company, 38 Wis.
2d 626, 633-34, 157 N.W. 2d 648, 651 (1968) (emphasis
added). The Court has recently reaffirmed the validity of
these principles:

Construction given to a statute by the supreme

court becomes part of the statute unless the

legislature subsequently amends the statute to

effect change . . . The court’s construction of a

statute will stand unless the legislature
specifically changes the particular holding.

Rosenberg, 208 Wis. 2d at 196, 198, 560 N.W. 2d at 268,
269. Indeed, the rule that a court’s construction will stand
applies even in cases where the interpretation placed on a
statute by the court appears “somewhat strained.” State ex
rel. LaFollette v. Circuit Court of Brown County, 37 Wis. 2d

329, 341, 155 N.W. 2d 141, 147 (1967) (stating that even if
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the Court deemed it desirable to change its interpretation of a
statute, it “would not feel at liberty” to do so). Similarly, a
construction will stand even though members of a later panel
see “substance in the argument” that the statute could be
interpreted another way:

If this issue of statutory construction were
before us for the first time, there are those
joining this opinion who see substance in the
argument {for a particular construction].
However, a different construction has [already]
been given . . ., and where a statute has been
construed by this court, changes in the
application of the statute are to be made by the
legislature, not by a subsequent court in a later
case.

Bischoff'v. City of Appleton, 81 Wis. 2d 612, 616-17, 260
N.W.2d 773, 775 (1978). Neither public policy nor changed
social conditions can justify judicial reconstruction of a
statute already interpreted:

In [two earlier cases], this court was construing

a statute. It was not determining what the

appropriate public policy in the area of concern
ought to be. It was not stating what it felt the
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law ought to be or provide. Rather, it was
determining what the legislature intended when
it enacted the statute involved. It was the
legislative intent that was located, not the will
or wishes of the court. Once a statute has been
thus construed, it is not open to subsequent
reconstruction . . .. The argument that changed
social conditions call for a changed public
policy must be addressed to the legislature, not
to the courts. Parties may call for a change in
the law but they cannot call for a change in the
construction or interpretation given a particular
legislative enactment, where the legislature has
elected not to change it.

Kramer v. City of Hayward, 57 Wis. 2d 302, 313-314, 203
N.W. 2d 871, 877 (1973).

V1.  Pulp Wood Was Not Overruled In The 1960s.

Olstad has also argued that Pulp Wood was overruled
by two cases from the 1960s: State v. Allied Chemical & Dye
Corp., 9 Wis. 2d 290, 101 N.W. 2d 133 (1960), and State v.
Milwaukee Braves, Inc., 31 Wis. 2d 699, 144 N.W. 2d 1
(1966). This argument is wrong for three reasons.

First, as discussed above, any such judicial

reconstruction of the law established in Pulp Wood would
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violate the important principle that, once a statute has been
construed, it is not open to subsequent judicial reconstruction.

Second, the notion that Pulp Wood was overruled in
the 1960s is impossible to reconcile with this Court’s
decisions in the 1970s and 1980s -- and in Conley Publishing
in 2003 -- that reiterated Pulp Wood s holding. See supra
pp.- 6-8.

Third, Olstad misreads the two cases he relies on. Far
from repudiating Pulp Wood, both Allied Chemical and
Milwaukee Braves in fact confirm its holding.

In Allied Chemical, the State of Wisconsin alleged that
defendants had “combin[ed] and conspir[ed] in restraint of
trade and in establishing uniform prices at which [calcium
chloride was] sold to Milwaukee county and other users
thereof in Wisconsin .. ..” 9 Wis. 2d at 291. Importantly --
and unlike Olstad’s complaint -- the complaint in A/lied

Chemical further alleged “that some of the acts by the
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defendants in furthering said combination and conspiracy
were performed by them in the state of Wisconsin.” Id.
(emphasis added). Nonetheless, the trial court granted the
defendants’ motion for summary judgment on federal
preemption grounds, agreeing that “since the federal trade
commission has taken jurisdiction over practices which the
state by this action seeks to deal with, the state is precluded
from enforcing the state statutes .. ..” Jd. at 293.

This Court reversed, holding that federal law did not
preempt the application of Wisconsin’s antitrust act. Id. at
295. Significantly, the Court invoked Pulp Wood s holding,
stating that “[t}he Wisconsin [antitrust] statutes make no
attempt to regulate or burden interstate commerce.” Id.
Having held that federal preemption was inapplicable, the
Court further held that “if the state is able to prove the
allegations made in its complaint” -- including that “some of

the acts by the defendants . . . were performed by them in the
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state of Wisconsin” -- then “[t]he people of Wisconsin are
entitled to the advantages that flow from” the protections
provided by the Wisconsin antitrust statute. Id. at 291, 295
(emphasis added).

The other case from the 1960s -- Milwaukee Braves --
never even commented on, let alone overruled, Pulp Wood'’s
holding. Milwaukee Braves was also a case about federal
preemption, and the Court there held that, to the extent
Wisconsin’s antitrust act might otherwise reach conduct by
major league baseball, it is preempted by federal law that
affords baseball an exemption from antitrust laws generally.
31 Wis. 2d at 730-32. The Court never reached the issue of
whether the defendants’ conduct violated Wisconsin’s
antitrust act, stating only that “we assume, at this point, that a
violation of Wisconsin law has occurred if our law can be
applied.” Id. at 719 (emphasis added). Moreover, in

Milwaukee Braves -- unlike here -- some of the allegedly
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wrongful conduct took place in Wisconsin in view of the
allegation that the defendants formulated and carried out “a
plan” to abolish “the playing and exhibition of Major League
baseball games in Milwaukee.” Id. at 708; accord id. at 720
(noting that defendants’ conduct “involves activity within
Wisconsin™). -

VII. The Wisconsin Legislature Has Not Acted To
Overrule Pulp Wood.

Only the Legislature could overrule Pulp Wood'’s
holding that Wisconsin antitrust law applies to intrastate, not
interstate, transactions -- and the Legislature has not done so.

Olstad has argued that Pulp Wood was overruled by
the 1980 amendments to Wisconsin’s antitrust act. But even
the Emergency One court -- which “reviewed the entire
Legislative Council bill file for 1979 Assembly Bill 831{,]
eventually passed as the amended Chapter 133, with some

changes” -- rejected the argument that the 1980 amendments
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were intended to expand the reach of the act. Emergency
One, Inc. v. Waterous Co., Inc., 23 F. Supp. 2d 959, 963-64
(E.D. Wis. 1998). And both this Court and the Court of
Appeals, in Conley Publishing, Grams, and American
Medical Transport -- all of which were decided after the
effective date of the 1980 amendments -- have implicitly
rejected this argument.

Indeed, neither the text of the 1980 amendments nor
their legislative history even mentions Pulp Wood, let alone
evinces any intent to overturn this Court’s longstanding
interpretation of Wisconsin’s antitrust act. If the Legislature
had intended such a fundamental change to established law,
that intent would have been expressly stated. Guse v. 4.0.
Smith Corp., 260 Wis. 403, 406, 51 N.W. 2d 24, 26 (1952)
(stating that “revisions of statutes do not change their
meaning unless the intent to change the meaning necessarily

and irresistibly follows the changed language”); see also
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Pierce v. Underwood, 487 U.S. 552, 567-68 {1988) (rejecting
proposed change in interpretation of statute where a
subsequent congressional amendment failed expressly to
adopt a change because “only the clearest indication of
congressional command would persuade us to adopt a test so
out of accord with prior usage”).*

Here, however, the text of the 1980 amendments
makes no change to the act’s basic prohibition, thus
compelling the conclusion that the Wisconsin Legislature did
not intend to alter the long-standing interpretation of the
statute. See Tucker v. Marcus, 142 Wis. 2d 425, 434, 418
N.W. 2d 818, 821 (1988) (stating that “there is a presumption
that where the legislature substantially reenacts a statute it

adopts [the] construction previously placed on that

* For example, when the Illinois legislature decided to overrule case law
holding that Illinois’s antitrust act applied only to intrastate commerce, it
did so assing a bill expressly providing that “[n]Jo actions under this
Act shal)lr ge barred on the grounds that the activifies or conduct
complained of in any way affects or involves interstate or foreign
commerce.” 740 T1l. Comp. Stat. 10/7.9 (2002).
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statute . . . .”); Lorillard v. Pons, 434 U.S. 575, 580-81 (1978)
(stating that the legislature is presumed to have incorporated
the judicial gloss on unamended portions of otherwise
amended statute). Moreover, the Wisconsin Legislative
Reference Bureau’s analysis of the 1980 amendments, which
details the changes that were intended by the legislation,
never even mentions Pulp Wood nor suggests any intent to
broaden the jurisdictional scope of Wisconsin’s antitrust act.

In light of our appellate courts’ continued adherence to
long-standing precedent and the total absence of any
reference to that precedent in either the text or legislative
history of the 1980 amendments, it is not possible to read the
rejection of Pulp Wood and its progeny into either the
vaguely worded statement of legislative intent included with
the 1980 amendments or the [llinois Brick “repealer.”

Indeed, as for the statement of legislative intent, courts

have emphasized that similar language in earlier versions of
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Wisconsin’s antitrust act did not extend the act beyond its
intended scope: “While § 133.27 provides that §§ 133.17 and
133.185 shall be liberally construed so that their purposes
may be subserved, that does not mean that a remedy, not
provided in the statutes, will necessarily be read into them.”
Chapiewsky v. G. Heileman Brewing Co., 297 F. Supp. 33, 40
(W.D. Wis. 1968). Indeed, this Court recently characterized
the statement of legislative intent as nothing more than a
“hortatory statement[]” that “offer[s] little help” in
determining the scope of the antitrust act. Conley Publishing,
2003 WI 119, 9 24.

Nor did the [llinois Brick “repealer” expand the
antitrust act’s jurisdictional scope. The “repealer” addressed
an issue that arose when, in Illinois Brick Co. v. Illinois, 431
U.S. 720 (1977), the United States Supreme Court held that
the federal antitrust laws do not allow recovery by indirect

purchasers. Since Wisconsin courts have traditionally looked
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to federal decisions for guidance in interpreting Wisconsin’s
antitrust act, the Legislature was concerned that Illinois Brick
would deny a cause of action under state law to indirect
purchaser victims of intrastate anticompetitive activity. To
avoid this, the Legislature included an Illinois Brick
“repealer” as part of the 1980 amendments to Chapter 133.
The “repealer” consists of the three words -- “directly or
indireptly” -- in Wis. Stat. § 133.18(1)(a), and nothing about
it affects Pulp Wood. To the contrary, the repealer provided
Wisconsin indirect purchasers a cause of action for unlawful
intrastate conduct, see, e.g., Obstetrical & Gynecological
Associates v. Landig, 129 Wis. 2d 362, 371, 384 N.W. 2d
719, 723-24 (1986), but did nothing more. Indeed, the fact
that the Legislature expressly circumvented Illinois Brick

only underscores the significance of its silence with respect to

Pulp Wood.

* Moreover, it was sound public policy for the Legislature, when it enacted the

{continued on next page)
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VIII. A Federal Court’s Construction Of Wisconsin’s
Antitrust Act Is Not Binding Here.

In 1998, the United States Department of Justice and a
number of state attorneys general, including Wisconsin’s,
brought antitrust claims against Microsoft in federal court.
United States v. Microsoft Corp., 87 F. Supp. 2d 30 (D.D.C.
2000), aff'd in part, re1'z 'd in part, and remanded in part, 253
F. 3d 34 (D.C. Cir.), cert. denied, 534 U.S. 952 (2001),
opinion on remand and final judgment sub nom. New York v.
Microsoft Corp., 224 F. Supp. 76 (D.D.C. 2002) (appeal

pending) (“government action™). Olstad argues that the U.S.

“repealer,” not to extend its reach to interstate conduct and, thus, conduct that is
also subject to federal antitrust law. If the Legislature had so extended the reach
of our antitrust act, then defendants would be exposed to the prospect of
multiple liability. Specifically, defendants would face liability under federal
antitrust law to direct purchases for the full amount of an alleged overcharge and
would also face liability under state law to downstream indirect purchasers for
the very same alleged overcharge. This is because under federal antitrust law,
except in the rarest of circumstances, a defendant sued by direct purchasers may
not, as a matter of law, attempt to prove that the direct purchasers® damages
should be reduced to reflect the fact that they have successfully passed the
overcharges on to indirect purchasers, Hllinois Brick, 431 U.S. at 730. The
defendant remains liable to the direct purchasers for the full amount of the
overcharge -- even if indirect purchasers permitted to proceed under state law
could later prove that all of the overcharge was passed on to them and, thus,
could recover on that same overcharge. This is precisely the situation Microsoft
would be facing if the Legislature had extended the reach of our antitrust act.
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District Court in the District of Columbia determined in the
government action that Microsoft had violated Wisconsin’s
antitrust act and that the trial court here erred by failing to
give preclusive effect to that determination.

The federal court’s decision did not, however, preclude
the trial court frbm dismissing Olstad’s complaint. First, a
federal court’s decision as to the jurisdictional reach of
Wisconsin’s antitrust act is not binding on Wisconsin courts.
Second, in the government action, because the Wisconsin
attorney general explicitly sought the same remedy as did the
Department of Justice under federal law, Microsoft did not

have sufficient incentive to litigate the construction of
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Wisconsin’s antitrust act such that the federal court’s decision
on this issue should be entitled to preclusive effect.’
A. A Federal Court’s Construction Of

Wisconsin’s Antitrust Act Is Not Binding On
A Wisconsin Court.

It is well-settled that a federal court’s interpretation of
Wisconsin law is not binding on Wisconsin courts. Harvest
States Cooperatives v. Anderson, 217 Wis. 2d 154, 161 n, 5,
577 N.W. 2d 381, 384 n. 5 (Ct. App. 1998) (citing Daanen &
Janssen, Inc. v. Cedarapids, Inc., 216 Wis. 2d 394, 399, 573

N.W. 2d 842, 844 (1988)). Accordingly, “[a] federal decision

% In any event, the issue actually decided in the government action was
not identical to the dispositive issue that the trial court decided in
dismissing Olstad’s com%laint. Issue preclusion is appropriate only
when the 1ssue sought to be precluded is “identical” to that actually
decided in the g)rior litigation. May v. Tri-County Trails Commission,
220 Wis. 2d 729, 734, 583 N.W. 2d 878, 880 (Ci. App. 1998); see aiso
Page K.B. v. Steven G.B., 226 Wis. 2d 210, 219, 59/-? RI.W. 2d 370, 374
(1999) (statin% that issue greclusion applies only to those issues that have
been actually litigated and decided); Northern States Power Co. v.
Bugher, 189 Wis. 2d 541, 550, 525 N.W. 2d 723, 727 (1995) (same). In
the government action, the D.C. District Court nowhere addressed the
issue of whether intrastate conduct is a required element of liability
under Wisconsin’s antitrust act. Instead, it focused on whether there
were effects in Wisconsin caused by Microsoft’s conduct outside
Wisconsin. Microsoft Corp., 87 F. Su]:»p. 2d at 55. By contrast, it was
the issue of the scope or situs of the allegedly anticompetitive conduct
that was the basis on which the Wisconsin trial court granted summa
judgment to Microsoft: “But the bad acts didn’t occur here and I thi
they have to, to bring a claim under Wisconsin anti-trust law.” (R. 88 at
p- 18; see also R. 88 at pp. 5-6, 9-10.)
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based on a federal construction of state law may not preclude
reconstruction of the law by that state’s own courts.” 18
Moore’s Federal Practice § 133.14{1] (3d ed. 2002); see,
e.g., Kansas Public Employees Retirement System v. Reimer
& Koger Associates, Inc., 941 P. 2d 1321, 1343 (Kan. 1997)
(declining to preclude state court determination of state law
issue that had been previously determined by a federal court
and noting that “[a]ny suggestion that this court is precluded
from deciding a question of our state law is without merit”);
Green v. Santa Fe Industries, Inc., 514 N.E. 2d 105, 109
(N.Y. 1987) (stating that “applying res judicata here would
result in imposing the Federal legal determination in a State
court . . . [and] would not only foreclose the [defendants]
from presenting their theory in a different forum; it would
prevent our court from considering the applicable rule and

performing our function as a court of law . . . .”).
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This principle applies with even more force here,
where the federal court at issue sits not in Wisconsin nor even
in the Seventh Circuit and, therefore, lacks any expertise in
Wisconsin law. Cf Restatement (Second) of Judgments
§ 28(3)(1982) (“[R]elitigation of the issue in a subsequent
action between the parties is not precluded [where] . . . [a]
new determination of the issue is warranted . . . by factors
relating to the allocation of jurisdiction between [the two
courts]. . ..”).]

Moreover, a federal court’s decision on state law is
particularly undeserving of preclusive effect where, as here,
the federal court’s decision contradicts holdings of the state’s
own appellate courts. For example, in Chicago Truck

Drivers, Helpers and Warehouse Union (Independent)

” The Wisconsin Supreme Court and the state’s other afpellate courts
have often relied upon the Restatement (Secox? of Judgments, at times
adopting its provisions wholesale. See, e.g., Michelle T. v. Crozier, 173
Wis. 2d 681, 688 n. 7, 689 n. 10,495 N.W. 2d 327,330 n. 7, 331 n. 10
gl 993); DePratt v. West Bend Mutual Insurance Co., 113 Wis. 2d 306,

11-12, 334 N.W. 2d 883, 886 1&1983%; Portage County Bank v. Deist,
159 Wis. 2d 793, 798-99, 464 N.W. 2d 856, 559 (Ct. App. 1990).
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Pension Fund v. Century Motor Freight, Inc., 125 F. 3d 526,
531-32 (7th Cir. 1997), the United States Court of Appeals
for the Seventh Circuit found preclusion inappropriate
because (1) the issue to be precluded was a “purely legal
question,” (2) all indications suggested that the court that
-issued the decision giving rise to preclusion -- the “first
court” -- did not correctly decide the issue, because the issue
had not been “fully briefed in the first case,” no court
concurred with the first court, and the first court failed to
distinguish contrary authority, and (3) the first court was not
charged with the responsibility of developing the law in the
jurisdiction.

Each of the factors relied upon in Chicago Truck
Drivers applies to the federal decision at issue here. Whether
Wisconsin’s antitrust act reaches out-of-state conduct that is
predominantly interstate in its effects is “a purely legal

question.” The parties’ briefing on this issue before the
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federal court was cursory and, for the reasons detailed
elsewhere in this brief, the federal court’s conclusion was
flatly wrong. Notably, at a point in time when not a single
Wisconsin appellate court had applied Wisconsin’s antitrust
act to interstate commerce, the federal court made no effort at
all to distinguish Pulp Wood or its progeny. Finally, a federal
district court is not charged with developing state law, but
with interpreting it in accord with the state’s highest court.
West v. American Telephone & Telegraph Co., 311 U.S. 223,
236 (1940) (“[T]he highest court of the state is the final
arbiter of what is state law. When it has spoken, its
pronouncement is to be accepted by federal courts as defining
state law unless it has later given clear and persuasive

indication that its pronouncement will be modified, limited or
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restricted.”).®

8 Beyond the general principle that “a federal construction of state law
may not preclude reconstruction of the law by that state’s own courts,”
18 Moore’s Federal Practice § 133.14[1], there are at least three reasons
for not affording preclusive effect to a federal court’s interpretation of
state law where that interpretation bears indicia of being incorrect.

First, one of the primary rationales for issue preclusion is the
“underlying confidence” that the first decision was “substantiall
correct.” Restatement (Second) cif Judgments § 29 cmt. f. But “{w]here
a determination relied on as preclusive is itself inconsistent with some
other adjudication of the same issue, that confidence is generally
unwarranted. . . . That such a doubtful determination has been given
effect in the action in which it was reached does not require that it be
given effect against the party in litigation against another adversary.” Jd.

Second, where just such a questionable determination of state law is
rendered by a federal court, preclusion is particularly inappropriate
because it would “foreclose| ] [the state court] from an opportunity to
reconsider the applicable rule, and thus to perform its function of
developing the law,” a “consideration [that] is especially pertinent when
there is a difference in the forums in which the two actions are to be
determined.” Id. at § 29 cmt. i.

Third, by reconsidering a federal court’s erroneous interpretation of state
law, our courts avoid the inequitable administration of the laws that
would result from subjecting Microsoft to one interpretation of our
antitrust act while all other antitrust defendants benefit from a differing
interpretation. Chicago Truck Drivers, 125F. 3d at 532 (It would
manifestly be unjust to apply one rule of law forever as between the
ﬁarties and to apply a different rule as to all other ﬁersons.”’);

estatement (Second) of Judgments § 28(2)(b) (“[R]elitigation of the
issue . . . is not precluded [where] . . . [t[he issue 1s one oflawand...a
new determination is warranted in order . . . to avoid an inequitable
administration of the laws . .. .”); id. at § 28 cmt. ¢ (“[T]he outcomes of
similar legal disputes being contemporaneously determined between
different parties should be resolved according to the same legal
standards.”) This is not a hypothetical concern. There are at least two
other cases now pending in the Court of Appeals that do not involve
Microsoft and in which the defendants successfully advanced, in the trial
coutt, the same interpretation of Wisconsin’s antitrust act that Microsoft
urges here. See Meyers v. Bayer AG, No. 03-2840; Szukalski v.
Crompton Corp., No. 03-3132.
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B. Microsoft Had Little Incentive To Litigate
The Reach Of Wisconsin’s Antitrust Act In
The Government Action.

In the government action, the reach of Wisconsin’s
antitrust act was a collateral issue which Microsoft had little
incentive to litigate. Yet “among the most critical guarantees
of fairness in applying collateral estoppel is the guarantee that
the party sought to be estopped had . . . an adequate incentive
to litigate ‘to the hilt’ the issues in question.” Prosise v.
Haring, 667 F. 2d 1133, 1141 (4th Cir. 1981), aff'd, 462 U.S.
306 (1983); see also Michelle T., 173 Wis. 2d at 688-89. In
making this determination, courts consider the “realities of
the prior litigation, including the context and other
circumstances which may have had the practical effect of
discouraging or deterring a party from fully litigating the
determination which is now asserted against him.” /n re
Sokol, 113 F. 3d 303, 307 (2d Cir. 1997) (alterations and

quotation marks omitted); 18 Wright, Miller & Cooper,
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Federal Practice and Procedure § 4421, at 542 (2d ed. 2002)
(no preclusion where “the matters had ‘come under
consideration only collaterally or incidentally’”).

In the government action, there was no incentive to
litigate “to the hilt” the reach of Wisconsin’s antitrust act
because there were no private Wisconsin plaintiffs seeking
damages and because federal law, by itself, provided all of
the relief that the government plaintiffs sought. Cf. Firsdon v.
United States, 95 F. 3d 444, 448 (6th Cir. 1996) (declining to
apply collateral estoppel to an issue that would not have
affected the final remedy available in the first action).
Indeed, the D.C. District Court emphasized that “[t}he
plaintiff states concede that their laws do not condemn any
act proved in this case that fails to warrant liability under the
Sherman Act,” Microsoft Corp., 87 F. Supp. 2d at 55, and

thus state law added nothing to the scope of liability.

QBMKE\5575090.1 -45-



That the scope of Wisconsin’s antitrust act was
collateral to the government action is evident by the fact that,
out of hundreds of pages of briefing, the parties devoted only
a few paragraphs to the reach of Wisconsin’s antitrust act.
See Chicago Truck Drivers, 125 F. 3d at 530 (holding that the
briefing and analysis of a question of law was so “spars[e]”
that it was “doubt[ful] that the issue was ‘actually
litigated’ . . ., at least to the extent that it would be entitled to
estoppel”). The federal court itself confirmed the collateral
nature of the Wisconsin law claim, spending only one
paragraph on the reach of the Wisconsin law. Microsoft
Corp., 87 F. Supp. 2d at 55. Thus, state law added nothing to
the result either in the district court or on appeal, and the trial
court was correct in not giving preclusive effect to the federal

court’s conclusion on an issue of Wisconsin law.
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CONCLUSION

The longstanding holding of Pulp Wood -- that
Wisconsin’s antitrust statute is limited to intrastate
transactions -- is the correct interpretation of legislative intent
and thus of Wisconsin law. This Court confirmed as much
last year.in the Conley Publishing case. Because, as the trial
court concluded, the alleged wrongful conduct occurred
outside Wisconsin, Olstad has no cause of action against
Microsoft under Section 133.03 and his suit was properly

dismissed.
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ARGUMENT

I MICROSOFT SHOULD NOT BE ALLOWED TO RELITIGATE THE
ISSUE OF ITS VIOLATION OF CHAPTER 133.

Microsoft concedes that it litigated the issue of its violation of Wisconsin’s
antitrust statute in the Federal Action', and lost on that issue. Microsoft argues that
the ruling in that case should not be given preclusive effect because Microsoft did not
have the incentive to argue this issue since Wisconsin’s attorney general sought the
same remedy as the Department of Justice. That is not a sufficient showing to avoid
issue preclusion. |

In deciding whether to apply issue preclusion, Wisconsin courts have
developed a “fundamental fairness” standard. Michelle T. v. Crozier,173 Wis.2d 681,
686, 688, 495 N.W.2d 327 (1993). The question of fairness comes down to whether
the party contesting application of the doctrine has had a “full and fair opportunity to
litigate in the first action.” 18 Wright, Miller & Cooper, Federal Practice and
Procedure: Jurisdiction § 4423, p. 602 (2002) (emphasis added). The redetermination
of issues is usually warranted only where there is “rcason to doubt the quality,
extensiveness, or fairness of procedures followed in the prior litigation.” Montana v.
U.S., 440 U.S. 147, 164, n. 11 (1979). Microsoft bears the burden of establishing the
lack of a full and fair opportunity to litigate the claims in the Federal Action. 18A
Wright, Miller & Cooper, Federal Practice and Procedure: Jurisdiction § 44635, p.734-
735 (2002). It must identify specific characteristics of the first trial that gave it less

than a full and fair opportunity to litigate. /d. at 733.

'See United States v. Microsoft, 84 F.Supp.2d 9 (D.D.C. 1999) and United States v. Microsoft, 87
F.Supp.2d 30 (D.D.C. 2000).



Microsoft has not met its burden. Microsoft had every incentive and the ability
to fully litigate this claim in the Federal Action. Not only was the future of the
company at stake, but it was common knowledge that there were a multitude of civil
actions waiting in the wings. See Ken Auletta, World War 3.0 (2001). The parties
put on 76 days of trial, including voluminous evidentiary submissions, extensive
briefing and argument. All issues the parties considered germane were addressed.
Microsoft also claims that the issue actually briefed was somewhat different than the
issue it raised here. Issue preclusion also applies to issues that a party could have
raised in a federal proceeding, but chose not to. See 18 Moore’s Federal Practice (3d
Ed.), §133.13, p. 133-16.

Microsoft completely litigated the Federal Action. If Microsoft had a basis to
dismiss the claims under Wisconsin law in the Federal case, it was bound to raise
them. It had the opportunity and should not be able to relitigate that issue here. The
ruling in that case is binding here.

Microsoft also argues that the ruling in the Federal Action i1s not binding
precedent here. The argument raised by Appellant has nothing to do with the
precedential value of that ruling. The issue here is not whether the Federal Action 1s
the final word on Wisconsin law. The question is whether Microsoft should be given
an opportunity to relitigate the issue of its violation of Wisconsin’s antitrust statute

when it has fully litigated that issue in the Federal Action and lost.



I[I. WHATEVER JURISDICTIONAL LIMITATIONS WERE IMPOSED
BY PULP WOOD, THOSE LIMITS DONOT APPLY TO WISCONSIN’S
AMENDED ANTITRUST STATUTE.

While the parties clearly disagree on the scope of the ruling in Pulp Wood,
even if one accepts Microsoft’s interpretation of Pulp Wood v. Green Bay Paper &
Fiber Co., 157 Wis. 604, 147 N.W. 1058 (1914), its jurisdictional limits do not apply
to Wisconsin’s amended antitrust statute.

In 1980, Wisconsin amended its antitrust statutes to extend the remedy against
monopolists to indirect purchasers. The purpose of this amendment was to allow a
remedy for Wisconsin consumers that was denied to them under the federal antitrust
statutes by the Supreme Court’s ruling in /l/inois Brick Co. v. lllinois, 431 U.S. 720
(1977). In so doing, the Legislature expanded the scope and application of
Wisconsin’s antitrust statute so that it is no longer simply an intrastate version of the
Sherman Act. Wisconsin has gone in a different direction in affording protection to
its indirect purchaser consumers, protection that is not afforded under the Sherman
Act.

Microsoft cites several cases for the proposition that Wisconsin’s antitrust
statute is a “reenactment” of the Sherman Act with application to “intrastatc as

distinguished from interstate transactions.” See Respondent’s Brief pp. 8-9.1

2 Microsoft has overstated the holding of those cases. None of the cases considered or ruled
upon the application of Wisconsin’s antitrust statute to cases where product sold in this state
involves some element of interstate commerce in the chain from the producer to the
consumer. Rather, these appellate cases “cite Pulp Wood summarily for the proposition that
Wisconsin antitrust law, though taken from the federal statutes, applies ‘to intrastate as
distinguished from interstate transactions” — with the goal of citing analogous federal
decisions in construing the state statutes.” Emergency One, Inc. v. Waterous Co., Inc. 23
F.Supp.2d 959, 965 (E.D. Wis. 1998).

3



Microsoft relies on this dichotomy to justify the Trial Court’s ruling. That dichotomy

was premised on the fact that the Wisconsin statutes and the federal statutes were

essentially identical, the only difference being their jurisdictional application. But
that is no longer the case with Wisconsin’s amended statute.

Unlike its federal counterpart, Wisconsin’s amended antitrust statute extends
protection to indirect purchasers. The Trial Court’s and Microsoft’s reliance on the
dichotomy referenced in Pulp Wood and its progeny is antiquated. The 1980
amendments changed the statutory landscape so that Pulp Wood would no longer
apply regardless of how it is interpreted.

The Trial Court’s order granting summary judgment is erroneous in that it fails
to address the legislative intent of the amended statute.

II. WISCONSIN’S AMENDED ANTITRUST STATUTE EXTENDS TO
INTERSTATE MONOPOLIES THAT INJURE WISCONSIN
CONSUMERS.

In amending the antitrust statute and extending its protection to Wisconsin’s

indirect purchasers, the Legislature filled a gap in the protection afforded by the

federal antitrust statutes. See In re Microsoft Antitrust Litigation, 2001 WL 1711517,

Microsoft also refers to this Court’s recent decision in Conley Publishing Group v.
Journal Communications, Inc., 2003 WI 119, as reaffirming this interstate/intrastate
dichotomy. Conley did not consider the scope of application of Wisconsin’s statute. The
decision referenced the dearth of Wisconsin case law on predatory pricing as a reason that
Wisconsin courts tend to follow federal court interpretations of the Sherman Act. In its
discussion, the Supreme Court included in gratuitous dicta that the dearth of state case law
was not surprising “because the scope of Chapter 133 is limited to the intrastate
transactions.” Id. at Y1, citing Reese v. Associated Hospital Service, 45 Wis. 2d 526, 532,
173 N.W.2d 661 (1970), which is another case citing Pulp Wood as a basis for relying on
federal precedent. The language in Conley is nothing more than a long standing reco gnition
of the value of federal precedent in interpreting Wisconsin’s antitrust statute.
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p. 3 (Me. Superior March 26, 2001). In so doing, the Legislature necessarily
extended the application of the statute to interstate monopolies which have injured
Wisconsin consumers.

A. The Intent Of The Legislature.

Both sides agree that the role of this Court is to discern the intent of the
Legislature. Microsoft ignores the intent of the 1980 amendments and focuses on the
intent of the Legislature in passing the original antitrust statutes in 1893. That is not
the proper focus. The Court must look to the Legislature’s intent in amending the
statute in 1980.

As Appellant pointed out in its Opening Brief, the intent of the Legislature is
to be gleaned from the plain language of the statute itself. Neither the Trial Court nor
Microsoft ever addresses the language of the statute. There is nothing in the language
of Wis. Stats. §133.03(2) which remotely suggests that the Legislature intended to
limit its application to wholly intrastate monopolies. Focusing on the language itself,
the statute should not be construed as imposing such a limitation.

That intent is further reinforced by a number of other factors. First is the
practical effect of such a limitation. In considering legislative intent, the Court must
look to the practical ramifications of its ruling to determine if they are consistent with
the legislative intent. An interpretation of the statute that would lead to an
unreasonable or absurd result is to be avoided. State v. Michels, 141 Wis.2d 81, 88,

414 N.W.2d 311 (Ct.App. 1987).



The Legislature specifically stated that its intent in amending the statute was
to afford protection to the public against the creation and perpetration of monopolies.
Wis. Stats. §133.01. If the statute is restricted, as Microsoft suggests, the protection
afforded indirect purchasers would be illusory. The Legislature’s repeal of /llinois
Brick would have been merely an academic exercise without meaning.

There are virtually no wholly intrastate companies doing business any longer,
and even fewer that would have the power to affect a monopoly within the state. It
is Tudicrous to suggest that Wisconsin’s Legislature intended to limit its repealer
statute to such a small group.

Itis also inconceivable that the Legislature thought it important enough to pass
repealer legislation, but intended that the protection afforded its citizens would be
limited to wholly intrastate commerce. Why would the Legislature pass a statute to
protect indirect purchasers within this state, but limit that protection to an extremely
small group of wholly intrastate monopolies, allowing those same citizens to be
victimized by national monopolists such as Microsoft? The answer is that the
Legislature would not and did not. To do so would make no sense..

B. There Is No Public Policy Of Protecting Monopolies Against
Multiple Liability.

As a testament to its creative abilities, Microsoft suggests that, in fact, the
Legislature intended to limit application of the repealer statute to wholly intrastate
monopolies based on the “sound public policy” of protecting monopolists against

multiple liability. This is absurd.



The Legislature did not intend to protect monopolists. To the contrary, the
Legislature’s stated purpose was “to safeguard the public against the creation or
perpetuation of monopolies . . .” Wis. Stats. §133.01. To accomplish that end, the
Legislature directed that the statute “be interpreted in a manner which gives the most
liberal construction to achieve the aim of competition.” /bid. Allowing national
monopolies to operate within Wisconsin with immunity is contrary to that intent.

Microsoft’s contention that repealer statutes are limited to intrastate
monopolies so as to avoid multiple liability has been previously considered and
rejected by the United States Supreme Court in California v. Arc America Corp., 490
U.S. 93, 105 (1989), where the Court stated that there is no “federal policy against
States imposing liability in addition to that imposed by federal law.” The Court
recognized that state repealer statutes, such as Wisconsin’s, work in conjunction with
federal antitrust laws and “are consistent with . . . deterning anticompetitive conduct
and ensuring the compensation of victims of that conduct.” Id. at 102.

Based on its pronouncements in [llinois Brick and Arc America, the United
States Supreme Court has clearly stated that, while the federal statutes will not be
applied to indirect purchasers, the states are empowered to legislate in favor of
indirect purchasers as a deterrent to protect its citizens against monopolistic injury,
even though such statutes may expose monopolists to multiple liability. That is

precisely what Wisconsin’s Legislature has done.



C. The Legislature Is Presumed To Have Passed The Amended
Statutes Mindful That The Interstate/Intrastate Dichotomy Had
Been Repudiated By The Courts.

To the extent Pulp Wood limited application of Wisconsin’s original antitrust
statute to wholly intrastate commerce, that limitation was premised on the
constitutional parameters prevailing at the time. Emergency One, 23 F.Supp.2d at
965. However, those constitutional parameters had changed by 1980. The
Legislature is presumed to have been aware of, and acted within, the existing
constitutional limitations at the time. See State v. Block, 222 Wis.2d 586, 591, 587
N.W.2d 914 (Ct.App. 1998). Microsoft argues this principle in support of its
interpretation of Wisconsin’s 1893 antitrust statute. Microsoft ignores that the
Legislature, in 1980, was also presumed to know that the absolute dichotomy between
interstate and intrastate regulation had been abolished. See discussion in Appellant’s
Opening Brief at pp. 13-14. In light of that abolition, if the Legislature truly intended
to limit application of the amended statute to wholly intrastate commerce, it could
have done so. It did not.

D. Removal Of The “In This State” Limitation In The Amended

Antitrust Statutes Evinces An Intent That They Apply To
Interstate Monopolies.

Microsoft argues that if the Legislature intended to change the scope of the
statute to apply to interstate monopolies, it was required to expressly so state. The
context of the amendment to include indirect purchasers does precisely that. The

Legislature’s “intent to change the meaning {of the statute] necessarily and irresistibly

follows the changed language.” See Guse v. A.O. Smith Corp., 260 Wis. 403, 406, 51
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N.W.2d 24 (1952). The addition of protection for indirect purchasers was meant to
override the limitations in the federal antitrust statutes. Wisconsin’s statute clearly
has to apply to interstate monopolies in order to be effective given the legal and
business climate that existed in 1980.

But if there is any doubt, that doubt is resolved by the fact that the Legislature
removed the “in this state” limitation in the statute. Prior versions of the antitrust
statute consistently referred to monopolization of “any part of the trade or commerce
in this state.” (Emphasis added). However, the 1980 amendments removed the “in
this state” limitation. See Wis. Stats. §133.03 (1980). This change, coupled with the
Legislature’s directive that the statutes “be interpreted in a manner which gives the
most liberal construction to achieve the aim of competition” (Wis. Stats. §133.01),
clearly show an intent to eliminate geographical limitations.

Microsoft also argues that because the Legislature did not expressly state that
it was overruling Pulp Wood, that case still controls the application of the amended
statute. Microsoft’s argument presumes that the Legislature interpreted Pulp Wood
as Microsoft does, imposing an absolute bar to the application of Wisconsin’s
antitrust statute to any interstate monopoly. There is nothing in the legislative history
to suggest that the Legislature interpreted Puip Wood as mandating such an exclusion.
To the contrary, the only case referenced in the legislative history materials is the
Milwaukee Braves’ case, in which this Court recognized the application of

Wisconsin’s antitrust statute to interstate monopolies with a significant impact in this

*State v. Milwaukee Braves, 31 Wis.2d 699, 144 N.W.2d 1 (1966).
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state. Based on the language in the Milwaukee Braves case, there was no need for the

Legislature to “overrule” Pulp Wood.
IV. MICROSOFT’S ANALYSIS OF THE CASES IS INCONSISTENT.
Another major flaw in Microsoft’s arguments is their inconsistency. On the
one hand Microsoft argues that Pulp Wood limited the application of Wisconsin’s
antitrust statute to wholly intrastate conduct. But Microsoft tries to distinguish the
Allied Chemical® and Milwaukee Braves cases on the basis that they involved acts
within the state.” If the dichotomy of Pulp Wood is absolute as Microsoft argues, then
Wisconsin’s antitrust statute could not apply in those other cases regardless of what
conduct occurred within the state, because both involved what was clearly interstate
commerce. If Pulp Wood means what Microsoft says it means, then it necessarily
follows that this Court wrongly decided Allied Chemical, and its statements in
Milwaukee Braves regarding the scope of Wisconsin’s law were simply wrong.
Microsoft does not openly confront this Court’s holdings in those other cases, but that

is the practical effect of its argument.©

‘State v. Allied Chemical & Dye Corp., 9 Wis.2d 290, 101 N.W.2d 133 (1960).

* Microsoft suggests that this distinction is germane because there are no allegations it engaged in
conduct within the state. First of all, that is not true. Appellant has alleged conduct in Wisconsin,
including Microsoft’s marketing and sale of its products and distribution of licenses to consumers
in Wisconsin. There are additional allegations in the Capp v. Microsoft case pending in Dane
County, which Microsoft references in footnote 1 of its brief. The fact is, the full extent of
Microsoft’s conduct within this state remains an open issue. Microsoft is careful not to deny there
was no conduct in Wisconsin, only that no such conduct was alleged by Plaintiff. At this stage of
the litigation, Plaintiff does not know the extent of Microsoft’s activities within Wisconsin. A class
has not ¢ven been certified in this case, and little discovery has been done.

¢ In an effort to deflect its implicit assault on Allied Chemical and Milwaukee Braves, Microsoft
suggests that Appellant has argued that these cases overrule Pulp Wood. Thatis not true. Appeltant
contends that Microsoft’s interpretation of Pulp Wood is irreconcilable with these other cases.

-10-



Microsoft cannot have it both ways. Either Pulp Wood does not mean what
Microsoft claims, or the decisions in Allied Chemical and Milwaukee Braves are
wrong. See In re Methionine Antitrust Litigation, 2001 WL 679115, atp. 4(N.D. Cal.
2001) (“the Allied Chemical and Milwaukee Braves Wisconsin Supreme Court
decisions simply make no sense if Wisconsin's antitrust laws do not reach interstate
commerce.”). The answer is self-evident.

CONCLUSION

Based on the foregoing, the Court should overturn the Trial Court’s decision
and remand to that court for further proceedings.’

Dated: May g&_‘"L, 2004 McNALLY, MALONEY & PETERSON, S.C.

By: '{‘/}/) oAoers, —

Joln F/Maloney
State Bar No. 1015108

Ben Barmow
Barnow and Associates, P.C.

Attorneys for Plaintiff-Appellant
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"The Trial Court found that Gene Olstad was not a proper class representative, and upon remand, the
right exists for the putative class to substitute a plaintiff from that class to serve as a class
representative. See Robinson v. Sheriff of Cook County, 167 F.3d 1155, 1157 (7th Cir. 1999).
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DOES 1 through 100 inclusive,
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KREMERS, PRESIDING
CIRCUIT COURT CASE NO. 00-CV-003042

BRIEF OF AMICUS CURIAE
WISCONSIN COUNTIES ASSOCIATION

L INTRODUCTION

Wisconsin’s counties owe a duty to their taxpayers to obtain the best
possible price for goods purchased on behalf of the public. Each year,
counties spend mitlions of taxpayer dollars on goods that travel through

interstate commerce from suppliers located outside of Wisconsin. With



respect to the issues presented in this case, there can be no doubt that the
public interest is best served by providing adequate remedies to Wisconsin
consumers—including counties and other governmental entities—that are
adversely impacted by predatory and illegal business practices.

The Trial Court’s conclusion that Wisconsin’s antitrust laws apply
only to intrastate transactions—if ratified by this Court—would severely
limit the ability of Wisconsin local governments to seek remedies for illegal
business practices that impose substantial costs on Wisconsin citizens. The
WCA believes that the Trial Court’s decision is inconsistent with
Wisconsin law and, because it interferes with the counties’ duty to their
taxpayers, is bad public policy.

II. ARGUMENT

Section 133.03(1), Wis. Stats., proscribes “every contract,
combination... or conspiracy, in restraint of trade or commerce....”
Similarly, § 133.03(2), Wis. Stats., applies to “every person” who
monopolizes “any part of trade or commerce....” The statute makes no
distinction between interstate or intrastate transactions. Instead, for a
violation to occur, the prohibited conduct must simply impact Wisconsin

trade or commerce.



Relying almost entirely on the 1914 case of Pulp Wood Co. v. Green
Bay Paper & Fiber Co., 157 Wis. 604, 147 N.W. 1058 (1914), Microsoft
argues that Wisconsin’s antitrust law “applies only to intrastate conduct.”
Microsoft Br. at 6. Eveﬁ ignoring the fact (as demonstrated in Appellants’
and other amici’s briefing) that Pulp Wood and its progeny fall far short of
establishing such a rule regarding the breadth of the state’s prior antitrust
statute, it simply makes no sense to preclude Wisconsin’s current antitrust
statute—which went into effect in 1980 when chapter 133 was “repeal[ed]
and recreat[ed]”—from reaching interstate transactions. Such a result
would undermine the clear intent of the Wisconsin Legisla@e that the
current law be “interpreted in 2 manner which gives the most liberal
construction to achieve the aim of competition.” § 133.01, Wis. Stats.
Moreover, it would eviscerate indirect purchaser rights of action under the
act, which often provide the only realistic means of privately enforcing the
state’s competition policy.
A. Wisconsin Local Governments, As Consumers Of Goods
And Services On Behalf Of Their Citizens, Could Be
Impacted Significantly By The Outcome Of This Appeal.

Counties, cities, villages, towns, school boards and other local

governments in Wisconsin spend enormous sums of money on behalf of the



public. As the following table illustrates, capital and operational

expenditures by Wisconsin local government in 2002 exceeded $16 billion.

Category of Government Total Expenditures'
Counties $3,927,632,200
Cities $3,057,512,600
Villages $ 615,441,100
Towns $ 603,985,900
Schools $8.347.500,000
Total $16,552,071,800

Although the WCA is unaware of any study that indicates what percentage
of those expenditures are made on products emanating from outside the
State of Wisconsin, undoubtedly a considerable fraction of those purchases
involve goods—ranging from computers and office supplies to large public
works projects—-that have traveled across state borders.

As vanguards of the public trust, local units of government are
subject to close scrutiny when it comes to spending taxpayer money. In
addition to statutory budget hearing and open meetings requirements, local
governments must comply with strict statutory guidelines when awarding
contracts for public works projects. Section 59.52(29)(a), Wis. Stats.,
governs the bidding procedure applicable to counties, while §§ 60.47, 61.55

and 62.15, Wis. Stats., establish bidding requirements for towns, villages

! County, city, village and town data is taken from Wisconsin Legislative Fiscal

Bureau, Municipal and County Finance (Informational Paper # 16, prepared by Rick
Olin, Jan. 2003), App. at 4-7. School district data is taken from Wisconsin Legislative
Fiscal Bureau, Elementary and Secondary School Aids (Informational Paper # 27,
prepared by Russ Kava and Layla Merrifield, Jan. 2003), App. at 10.



and cities, respectively. If the value of a p.ublic works contract exceeds
$25,000 for counties or $15,000 for cities, villages and towns, the contract
must be let to the lowest responsible bidder. Local governments cannot
decide, for instance, to favor bidders located in Wisconsin over bidders
from other states, or goods that originated in Wisconsin over goods from
elsewhere. See Menzl v. City of Milwaukee, 32 Wis. 2d 266, 274, 145
N.W.2d 198 (1966); OAG 9-85 (March 19, 1985); City of Dayton, ex rel.
Scandrick v. McGee, 423 N.E.2d 1095 (Ohi.o 1981).

B. The Trial Court’s Interpretation Of Chap. 133, Wis.

Stats., Would Severely Limit The Ability Of Local

Governments To Seek Remedies For Patently Illegal
Conduct.

Should this Court restrict the reach of the state’s antitrust laws,
Wisconsin local governments could very well become targets for illegal
conduct through operation of the very statutes designed to ensure that the
local governments do not overpay for goods. Depending on what an
“intrastate” standard would mean in practicality, such a standard could
cripple the state’s current antitrust statute for two reasons. First, nearly
every commercial transaction involves interstate comimerce. See In re
Brand Name Prescription Drugs Antitrust Litig., 123 F.3d 599, 613 (7ﬂl Cir.
1997). Thus, Wisconsin consumers could ook only to federal law for a

remedy. However, because Wisconsin’s local governments are often
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“indirect purchasers”—buying not from the manufacturer directly, but
thréugh an intermediary—they cannot sue under federal antitrust law,
which limits standing to “direct” purchasers. See Illinois Brick Co. v.
Illinois, 431 U.S. 720 (1977). Consequently, Wisconsin local governments
would often be left without any recourse.

By way of example, suppose that a county solicited bids for the
construction of a new jail facility. Assume that (1) all of the major brick
manufacturers are headquartered outside of Wisconsin; (2) these
manufacturers engaged in conduct proscribed by Chap. 133, Wis. Stats.,
such as price fixing, which raised the price of bricks; and (3) none of the
manufacturers was also a contractor bidding on the project, so that the
county would “indirectly” purchase the price-fixed brick. In this scenario,
every contractor submitting a bid to construct the county jail facility would
need to obtain a bid price for the brick and would include that artificially
inflated price for brick in its cost for completing the project. As a result,
the county would pay a higher price for the project than it would have paid
in the absence of the illegal conspiracy.

Presumably under the standard advocated by Microsoft, Wisconsin’s

antitrust law would not apply to the brick manufacturers’ patently illegal

activity under at least some of the above scenarios, even though (1)



Wisconsin’s antitrust statute explicitly protects local governments, §
133.02, Wis. Stats.; (2) the county has otherwise satisfied all elements of an
antitrust claim, and (3) the illegal conduct impacts the county. At the same
time, the federal Sherman Act would provide no recourse to the aggrieved
county because of lllinois Brick’s indirect purchaser bar. Thus, any
response to the illegal conduct depends on direct purchasers suing the brick
manufacturers, even though those contractors (1) may have long-standing
relationships with their suppliers and (2) likely were able to “pass-through”
any illegal overcharge to their customers, thus leaving them with little
incentive to bring such an action under federal law.

That cannot be the result the Wisconsin Legislature envisioned. The
repeal and recreation of the Wisconsin Antitrust Act was effected, in part,
in reaction to the United States Supreme Court’s decision in /llinois Brick,
to confirm the existence of indirect purchasers remedies under Wisconsin’s
antitrust laws. To limit the reach of Wisconsin’s antitrust laws to
“intrastate transactions,” however, would leave consumers in this state little
better off than they would have been absent the indirect purchaser
provision. Iﬂdeed, the problem is compounded in the case of local

governments due to their limited discretion in making purchasing decisions,



since the local government cannot choose to contract with one entity over
another for purposes of preserving an “intrastate” claim.

Under the plain language of Wisconsin’s current statute, what
matters most is whether an illegal act affects trade and commerce in
Wisconsin and causes harm to consumers in this state. It is a well-settled
rule that “any state may impose liabilities, even upon persons not within its
allegiance, for conduct outside its borders that has consequences within its
borders which the state reprehends.” United States v. Aluminum Co. of
America, 148 F.2d 416 (2™ Cir. 1945); see also Poole v. State, 60 Wis. 2d
152, 156, 208 N.W.2d 328, (1973) (“a person may be prosecuted for doing
an act outside this state which has a criminally proscribed consequence
within the state™). Recognizing this proposition, the district court in
Emergency One, Inc. v. Waterous Co., Inc., 23 F.Supp.2d 959 (E.D. Wis.
1998), properly concluded that “Wisconsin antitrust law [applies] to
unlawful activity which has significantly and adversely affected trade and
economic competition within this state.” I/d. at 969. This is no different
than the standard in other states that do not confine their antitrust laws to
intrastate conduct. See, e.g., R.E. Spriggs Co. v. Adolph Coors Co., 37 Cal.

App. 3d 653, 112 Cal. Reptr. 515, 593 (Cal. Ct. App. 1974).



Any deviation from an effects standard will ultimately result in
Wisconsin courts engaging in the futile effort of creating a coherent method
of determining whether conduct that may affect Wisconsin consumers is
“intrastate” in nature. Particularly in the context of indirect purchaser
cases, any “intrastate” standard will find no basis in Chapter 133, Wis.
Stats. For example, in the hypothetical described above, would the
county’s purchase of brick through a Wisconsin contractor (who obtained
the brick from an out-of-state manufacturer) constitute an “intrastate
transaction,” since both the immediate seller and the buyer are located in
Wisconsin? If not, would the outcome change if one of the brick
manufacturers happened to be located in Wisconsin? Would the answer to
that question depend on whether the county purchased brick that had been
made by the Wisconsin manufacturer? And would that answer, in turn,
depend on whether the brick was purchased from a Wisconsin reseller
verses an intermediary from another state? Microsoft’s effort to harmonize
Pulp Wood and State v. Allied Chemical, 9 Wis. 2d 290, 101 N.W.2d 133
(1960), suggesis that the statute might apply under at least some of these
scenarios. See Microsoft Br. at 27-28. However, none of these questions
can be answered by the statute unless an “effects” standard is adopted, as

the Legislature clearly envisioned.



C. Microsoft Could Escape Any Liability For Harm To
Wisconsin’s Consumers Under A Restrictive “Intrastate”
Standard.

A federal district court and the United States Court of Appeals for
the D.C. Circuit have already concluded that Microsoft violated
Wisconsin’s antitrust laws based on conduct also at issue in this case. See
United States v. Microsoft Corp., 87 F. Supp. 2d 30, 54 (D.D.C 2000), aff’'d
in part, rev’'d in part, rem’d in part, 253 F.3d 34, 46 (D.C. Cir. 2001). The
WCA estimates that, as a result of the exclusionary conduct at issue here,
Microsoft has overcharged Wisconsin governmental entities on the order of
$65 million from May 1994 to the end of 2003. That is money that could
have been used for other useful purposes on behalf of the public, or even
returned to taxpayers. Nevertheless, Microsoft is urging this Court to adopt
a standard that would well result in no one recovering any illegal
overcharges Microsoft may have obtained by means of exclusionary
conduct that has affected trade and commerce in Wisconsin.

In a recent decision involving Microsoft that confirmed indirect
purchaser standing under the Iowa Competition Law, the [owa Supreme
Court observed that violations of the state’s antitrust laws may go entirely
unpunished without the ability of indirect purchasers to enforce the statute.

Comes v. Microsoft Corp., 646 N.W.2d 440 (Iowa 2002). The Iowa Court

10



noted that, while Illinois Brick pre-supposed that “those who were directly
injured have the greatest incentive to bring suit to enforce antitrust laws,”
the reality here was different:

Clearly, direct purchasers such as Dell, Compag,
Gateway, and IBM have not sued Microsoft for antitrust
infringements. Even the majority in fllinois Brick -
recognized that direct purchasers likely will not enforce
antitrust laws out of fear of retaliation by their suppliers,
such as Microsoft—the sole supplier of a popular
operating system. Instead, the direct purchasers pass the
overcharge onto indirect purchasers who are ultimately
damaged by Microsoft’s monopolistic conduct. The fact
that no direct purchaser has yet sued Microsoft for
antitrust violations suggests that no direct purchaser will
do so.

Id. at 4507

In short, direct purchasers are unlikely to enforce Wisconsin’s
competition policy because they fear retaliation from Microsoft—-with
considerable justification, see, e.g., United States v. Microsoft Corp., 84 F.
Supp. 2d 9, 38-43 (D.D.C. 1999) (detailing Microsoft’s retaliation against
IBM). Moreover, direct purchasers have little incentive to pursue an action

against Microsoft because they have not been injured by Microsoft’s

? Curiously, Microsoft claims that “direct purchasers are suing Microsoft for the very
same alleged overcharge as Appellant in this case,” Microsoft Br. at 20, implying that
Microsoft might face multiple liability were this Court to rule that Wisconsin’s antitrust
law applies to interstate transactions or conduct. However, in addition to the lowa
Supreme Court’s observation that no direct purchasers have sued Microsoft, a federal
district court noted that “[nJo OEM or other member of the putative class presently in
business has instituted an antitrust overcharge suit against Microsoft.” In re Microsoft
Corp. Antitrust Litig., 218 F.R.D. 449, 451 (D.Md. 2003). Thus, the possibility that
Microsoft might face multiple liability for conduct that has affected trade or commerce in
Wisconsin appears remote, at best.

11



overcharges. Instead, “[t]he true incentive to enforce [the state’s] antitrust
law lies with the real victims... who may lack a direct business relationship
with the antitrust violator.” Comes, 646 N.W.2d at 450. Because
Microsoft’s overcharges are simply passed on to Wisconsin consumers—

2

the “real victims’

indirect purchasers are the logical agents for enforcing
Wisconsin’s antitrust laws.

While the precise legal issue facing this Court differs from the issue
before the Iowa Supreme Court in Comes, the policy ramifications are the
same. Namely, whether someone will have the incentive and practical
ability to enforce competition laws—whether state or federal--—when
violations of those laws affect trade or commerce in Wisconsin. Because of
the inability of Wisconsin’s indirect purchasers to bring a cause of action
against Microsoft under federal law, holding Microsoft accountable for
conduct that affected Wisconsin’s consumers will depend on the reach of
the state’s antitrust laws.

Even if there were a remote possibility that direct purchasers would
sue Microsoft for its anticompetitive conduct, Microsoft’s suggestion that,
in 1979, the Wisconsin Legisiature restricted the scope of indirect
purchaser actions to intrastate transactions due to concern about subjecting

defendants to “multiple liability,” Microsoft Br. at 19, is an incredible bit of

12



revisionist history. In California v. ARC America Corp., 490 U.S. 93
(1989), the United States Supreme Court affirmed the ability of states to
allow indirect purchaser actions under state antitrust laws, even if such
actions would subject defendants to “multiple liability.” As the Court
noted, “nothing in Illinois Brick suggests that it would be contrary to
congressional purposes for States to allow indirect purchasers to recover

under their own antitrust laws.” Jd. at 103. Indeed, the Court concluded:

Illinois Brick, as well as Associated General Contractors
and Blue Shield, all were cases construing § 4 of the
Clayton Act; in none of those cases did the Court
identify a federal policy against States imposing liability
in addition to that imposed by federal law. Ordinarily,
state causes of action are not pre-empted solely because
they impose liability over and above that authorized by
federal law.

Id. at 105 (emphasis added). In any event, the specter of multiple liability
is illusory. As the Iowa Supreme Court observed:

There are few, if any, reported instances of a defendant
paying treble damages to two different classes of
purchasers based on a single antitrust violation.
Furthermore, the district courts are fully capable of
ensuring antitrust defendants are not forced to pay more
in damages than the amount to which the injured parties
are entitled.

Comes, 646 N.W.2d at 449-450.
In short, interpreting Wisconsin’s antitrust laws in such a way as to
permit effective private enforcement by means of indirect purchaser actions

does not, as Microsoft contends, risk imposing “multiple liability” on

13



antitrust defendants; rather, it often provides the only realistic means for

someone to obtain any recovery for illegal conduct affecting Wisconsin

consumers.
1II. CONCLUSION

Based upon the above, and the arguments set forth in Appellant’s
briefs, the WCA respectfuily requests that the Court reverse the trial court’s
decision that Wisconsin’s antitrust laws apply only to intrastate activit